2090S. 24C
SENATE COWM TTEE SUBSTI TUTE

FOR
HOUSE SUBSTI TUTE
FOR
HOUSE COMM TTEE SUBSTI TUTE
FOR

HOUSE BI LLS NOS. 924, 714, 685, 756, 734 & 518

AN ACT

To repeal sections 21.795, 144.805, 226.030, 226.120,
226. 200 and 227.100, RSMb 2000, relating to
transportation, and to enact in lieu thereof twenty-
four new sections relating to the same subject and an
effective date for a certain section

BE | T ENACTED BY THE GENERAL ASSEMBLY OF THE STATE OF M SSOURI
AS FOLLOWG:

Section A Sections 21.795, 144.805, 226.030, 226.120,
226. 200 and 227.100, RSMb 2000, are repealed and twenty-four new
sections enacted in lieu thereof, to be known as sections 8.1000,
8.1003, 8.1006, 8.1009, 8.1012, 8.1015, 8.1018, 8.1021, 8.1024,
8.1027, 21.795, 144.805, 226.030, 226.033, 226.120, 226. 145,
226. 147, 226.200, 226.227, 227.025, 227.100, 227.107, 644.038 and
1, to read as foll ows:

8.1000. As used in sections 8.1000 to 8.1027, the foll owi ng

terns shall nean:

(1) "Design-build", a project for which the design and

construction services are furnished under one contract;

(2) "Design-build contract", a contract between the

division and a design-builder, to furnish the architecture or




engi neering and rel ated design services required for a qgiven

public construction project and to furnish the labor, materials

and ot her construction services for the sane public project;

(3) "Design-builder", any individual, partnership, joint

venture, corporation or other legal entity that furnishes the

architectural or engi neering services and constructi on services,

whet her itself or through subcontracts;

(4) "Design criteria consultant", a person, corporation,

partnership or other legal entity duly reqi stered and authori zed

to practice architecture or professional engineering in this

state pursuant to chapter 327, RSMb, and who is enpl oyed by

contract to the division to provide professional design and

adm ni strative services in connection with the preparati on of the

design criteria package;

(5) "Design criteria package", perfornmance-oriented

specifications for the public construction project sufficient to

permt a design-builder to prepare a response to the division's

request for proposals for a design-build project:;

(6) "Director", the director of the division of design and

construction;

(7) "Division", the state office of adm nistration,

di vi sion of design and construction;

(8) "Evaluation teanf, a group of people selected by the

director to evaluate the proposals of the design-builders. The

team shall consist of at |east two representatives of the

di vision of design and construction and two representatives of

t he using agency. A fifth nenber shall be selected by the

director and shall serve as chairman to facilitate the eval uati on




process and to vote only in case of a tie;

(9) "Proposal", an offer to enter into a design-build

contract;

(10) "Request for proposals", the docunent by which the

division solicits proposals for a design-build contract:;

(11) "Stipend", an anmount paid to the unsuccessful

proposers to defray the cost of subnission of phase Il of the

desi gn build proposal.

8.1003. 1. Notwi thstanding any other provision of the |aw,

the division of design and construction is hereby authorized to

institute a pilot program whereby the design-build procurenent

process may be utilized on a linted nunber of public projects as

set out below for the purpose of denpbnstrating the benefits of

the design-build process in the public sector. This

aut hori zation for design-build procurenent shall be for the sole

and excl usi ve use of the division of design and construction.

2. The maxi num nunber of projects to be procured on a

desi gn-build basis during the course of this pilot program shal

be no nore than four projects each with an estimted cost of five

mllion dollars or Iess and no nore than four projects each with

an estimted cost of nore than five mllion dollars.

3. The director of design and construction shall sel ect

t hose projects for which the use of the design-build procurenent

process i s appropriate. In maki ng that determ nation, the

director shall consider:

(1) The likelihood that the design-build nethod of

procurenent will serve the public interest by providing

substantial savings of tine or noney over the traditional




desi gn-bid-build delivery process;

(2) The tine available to conplete the project and nmeet the

needs of the end user and any need to expedite the delivery

process;
(3) The type of project and its suitability to the

desi gn-buil d process;

(4) The size of the project;

(5) The level of agency know edge and confi dence about the

proj ect scope and definition;

(6) The availability of using agency staff to nmanage the

proj ect ;

(7) The availability of the division of design and

construction staff to nanage the project.

4. The director of design and construction shall present

progress reports on any ongoi ng design-build projects to the

general assenbly at each requl ar session during the course of the

pil ot program In addition, the director shall present a final

detailed report of all conpleted design-build projects to the

general assenbly conpl eted each vear during the pilot

program Such final reports shall contain an assessnent of the

advant ages and di sadvant ages of the design-build process relative

to the traditional design-bid-build procurenent process on such

conpl et ed projects.

8.1006. The division nay adopt requl ati ons pursuant to

chapter 536, RSMb, for the conduct of the design-build process.

8.1009. 1. The director shall determ ne the scope and

| evel of detail required to permt qualified persons to subnit

proposals in accordance with the request for proposals given the




nature of the project.

2. A design criteria consultant may be enpl oyed or retained

by the division to assist in preparation of the request for

proposal, performperiodic site visits, prepare progress reports,

revi ew and approve progress and final pay applications of the

desi gn-buil der, review shop drawi ngs and submttals, decide

di sputes, interpret the constructi on docunents, perform

i nspecti ons upon substantial and final conpletion, assist in

warranty i nspections and to provide any other professional

service where the director deens it to be in the public interest

to have an independent design professional assisting with the

project admnistration. The consultant shall be selected and its

contract negotiated in conpliance with sections 8.285 to 8.291.

8.1012. 1. Notice of requests for proposals shall be

advertised in accordance with section 8.250. The division shal

publish a notice of a reqguest for proposal with a description of

the project, the rationale for the decision to use the

desi gn-build nmethod of procurenment, the procedures for subnittal

and the selection criteria to be used.

2. The director shall establish in the request for proposal

a tine, place and other specific instructions for the receipt of

proposals. Proposals not subnmitted in strict accordance wth

t hose instructions shall be subject to rejection.

3. A request for proposals shall be prepared for each

desi gn-build contract containing at mninumthe foll ow ng

el enents:

(1) The procedures to be followed for subnmtting proposals,

the criteria for evaluation of proposals and their relative




wei ght and the procedures for nmki ng awards;

(2) The proposed terns and conditions for the design-build

contract;

(3) The design criteria package;

(4) A description of the drawi ngs, specifications or other

information to be submtted with the proposal, with qui dance as

to the formand | evel of conpl eteness of the draw ngs,

specifications or other information that will be acceptabl e;

(5) A schedule for planned commencenent and conpl eti on of

the design-build contract;

(6) Budget limts for the design-build contract, if any;

(7) Affirmative action and nmnority or wonen busi ness

enterprise requirenents for the design-build contract, if any;

(8) Requirenents including any available ratings for

perfornmance bonds, paynent bonds and i nsurance; and

(9) Any other information that the division in its

di scretion chooses to supply, including without limtation,

surveys, soil reports, drawi ngs of existing structures,

environnental studi es, photographs or references to public

records.

4. The director shall solicit proposals in a three-stage

process. Phase | shall be the solicitation of qualifications of

the design-build team Phase Il shall be the solicitation of a

t echni cal proposal including conceptual design for the project,

and phase 111 shall be the proposal of the construction cost.

5. The evaluation teamshall review the submttals of the

proposers and assign points to each proposal in accordance wth

sections 8.1000 to 8.1027 and section 327.395, RSMb, and as set




out in the instructions of the request for proposal.

8.1015. 1. Phase | shall require all proposers to subnmt a

statenent of qualifications which shall include, but not be

limted to:

(1) Denpnstrated ability to performprojects conparable in

desi gn, scope and conpl exity:;

(2) References of owners for whom desi gn-build projects

have been perforned;

(3) CQualifications of personnel who will nmnage the design

and construction aspects of the project;

(4) The nanes and qualifications of the primry design

consultants and contractors with whom the desi gn-buil der proposes

to subcontract. The design-builder may not replace an identified

subcontractor or subconsultant without the witten approval of

the director.

2. The evaluation teamshall evaluate the qualifications of

all proposers in accordance with the instructions of the request

for proposal. Designers on the project shall be evaluated in

accordance with the requirenents of section 8.285 to

8.291. cualified proposers selected by the evaluation team nay

proceed to phase Il of the selection process. Proposers | acking

the necessary qualifications to performthe work shall be

disqualified and shall not proceed to phase Il of the

process. Under no circunstances shall price or fee be a part of

the prequalification criteria. Points assigned in the phase |

eval uation process shall not carry forward to phase Il of the

process. Al qualified proposers shall be ranked on points given

in phases Il and |11 only.




3. The director shall have discretion to disqualify any

proposer, which in the director's opinion | acks the n ninal

qualifications required to performthe work.

4. Once a sufficient nunber of qualified proposers have

been sel ected, the proposers shall have a specified amunt of

time with which to assenble phase Il and phase 111l proposals.

8.1018. Phase Il of the process shall be conducted as

foll ows:

(1) The director shall invite the top five qualified

proposers to participate in phase Il of the process. If there

are not five qualified proposers, then all qualified proposers

will be invited to submt phase II. |If three qualified proposers

cannot be identified, the contracting process will cease;

(2) Proposers nust submt their design for the project, to

the level of detail required in the request for proposal. The

desi gn proposal should denpnstrate conpliance with the

requi renents set out in the request for proposal:

(3) The schedule for conpleting a project as designed by a

proposer may be considered as an el enent of evaluation in phase

1

(4) Up to twenty percent of the points awarded to each

proposer in phase Il may be based on each proposers

qualifications and ability to design, construct and deliver the

project on tine and within budget;

(5) Under no circunstances should the design proposal

contain any reference to the cost of the proposal;

(6) The design subnmittals will be eval uated and assi gned

points in accordance with the requirenents of the request for




proposal. Phase |l shall account for no nore than fifty percent

of the total point score as specified in the request for

proposal .
8.1021. Phase |1l shall be conducted as foll ows:
(1) The phase 111 proposal nust provide a firm fixed cost

of construction. The proposal nust be acconpanied by bid

security and any other required submttals, such as statenents of

mnority participation as required by the request for proposal;

(2) Cost proposals nust be subnmitted in accordance with the

instructions of the request for proposal. Failure to submt a

cost proposal on tine shall be cause to reject the

proposal. Phase IIl shall account for not less than fifty

percent of the total point score as specified in the request for

proposal ;

(3) Proposals for phase Il and phase 111 shall be submtted

concurrently at the tine and pl ace specified in the request for

proposal. The phase III|l cost proposals shall be opened only

after the phase Il design proposals have been eval uated and

assi gned points;

(4) Cost proposals will be opened and read al oud at the

tinme and place specified in the reqguest for proposal. At the

sane tine and place, the evaluation teamw |l make public its

scoring of phase Il. Cost proposals will be evaluated in

accordance with the requirenents of the request for proposal. I n

eval uating the cost proposals, the | ow bidder shall be awarded

the total nunber of points assigned to be awarded in phase 111

For all other bidders, cost points will be cal culated by reducing

t he nmaxi nrum points available in phase [Il by two percent or nore




for each percentage point of the low bid by which the bidder

exceeds the low bid and the points assigned will be added to the

poi nts assigned for phase Il for each proposer;

(5) The responsive proposer with the highest total nunber

of points will be awarded the contract. If the director

deternm nes, however, that it is not in the best interest of the

state to proceed with the project pursuant to the proposal

offered by the proposer with the highest total nunber of points,

the director shall reject all proposals. In such event, al

qualified proposers with |lower point totals shall receive a

sti pend pursuant to section 8.1024 and the proposer with the

hi ghest total nunber of points shall receive an anpbunt equal to

two tines such stipend;

(6) If all proposals are rejected, the director may solicit

new proposals using different design criteria, budget constraints

or qualifications.

8.1024. As an inducenent to qualified proposers, the

di vision shall pay a reasonable stipend, the anount of which

shall be established in the request for proposal, to each

prequal i fi ed design-buil der whose proposal is responsive but not

accepted. Upon paynent of the stipend to any unsuccessful

desi gn-build proposer, the state shall acquire a nonexcl usive

right to use the design submtted by the proposer, and the

proposer shall have no further liability for its use by the state

in any nanner. If the design-build proposer desires to retain

all rights and interest in the design proposed, the proposer

shall forfeit the stipend.

8.1027. Any person or corporation that enters into a
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design-build contract with the division of design and

construction does not violate the requirenents of chapter 327,

RSMb, so long as the architectural, enqgineering or |and surveying

services to be perforned under the contract are perforned by:

(1) Persons who are duly licensed in this state and who are

enpl oyees of the design-build contractor which holds a

certificate of authority fromthe board of reqgistration; or

(2) Persons who are duly licensed in this state and who are

under contract to the design-build contractor; or

(3) Corporations that hold current certificates of

authority fromthe board for the appropriate profession which are

under contract to the design-build contractor.

21.795. 1. There is established a permanent joint
commttee of the general assenbly to be known as the "Joint
Comm ttee on Transportation Oversight” to be conposed of seven
menbers of the standing transportation commttees of both the
senate and the house of representatives and three nonvoting ex
of ficio nenbers. The senate nenbers of the joint commttee shal
be appointed by the president pro tem of the senate and the house
menbers shall be appointed by the speaker of the house of
representatives. No major party shall be represented by nore
than four nenbers fromthe house of representatives nor nore than
four menbers fromthe senate. The ex officio menbers shall be
the state auditor, the director of the oversight division of the
commttee on |legislative research, and the conm ssioner of the
office of adm nistration or the designee of such auditor,
director or conm ssioner. The joint comrittee shall be chaired

jointly by both chairs of the senate and house transportation
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commttees. A majority of the commttee shall constitute a
gquorum but the concurrence of a majority of the nmenbers, other
than the ex officio nmenbers, shall be required for the

determ nation of any matter within the commttee's duties.

2. The departnment of transportation shall submt a witten
report prior to Novenber tenth of each year to the governor and
every nmenber of the senate and house of representatives which
shall contain the foll ow ng:

(1) A conprehensive financial report of all funds for the
preceding state fiscal year which shall include a report by
i ndependent certified public accountants, selected by the
commi ssioner of the office of adm nistration, attesting that the
financial statenents present fairly the financial position of the
departnent in conformty with generally accepted governnent
accounting principles. This report shall include anmounts of:

(a) State revenues by sources, anounts of federal revenues
by source;

(b) Any other revenues available to the departnent by
sour ce;

(c) Funds appropriated, the anmount the departnent has
budget ed and expended for the follow ng: contracts, right-of-way
purchases, prelimnary and construction engi neering, maintenance
operations and adm ni stration;

(d) Total state and federal revenue conpared to the revenue
estimate in the fifteen-year highway plan as adopted in 1992.

Al'l expenditures nmade by, or on behalf of, the departnent for
personal services including fringe benefits, all categories of

expense and equi pnment, real estate and capital inprovenents shal

12



be assigned to the categories listed in this subdivision in
conformty wth generally accepted governnent accounting
pri nci pl es;

(2) A detail ed explanation of the nmethods or criteria
enpl oyed to select construction projects, including a listing of
any new or reprioritized projects not nentioned in a previous
report, and an explanation as to how the new or reprioritized
projects neet the selection nmethods or criteria;

(3) The proposed allocation and expenditure of noneys and
t he proposed work plan for the current fiscal year, at |east the
next four years, and for any period of tinme expressed in any
public transportation plan approved by either the general
assenbly or by the voters of Mssouri. This proposed allocation
and expendi ture of noneys shall include the anounts of proposed
al l ocati on and expenditure of noneys in each of the categories
listed in subdivision (1) of this subsection;

(4) The anmounts which were planned, estimted and expended
for projects in the state highway and bridge construction program
or any other projects relating to other nodes of transportation
in the preceding state fiscal year and anounts whi ch have been
pl anned, estimated or expended by project for construction work
i n progress;

(5) The current status as to conpletion, by project, of the

fifteen-year road and bridge program adopted in 1992. The report

shall also contain the current status as to conpletion of the

fifteen-year programprojects within the urban and rural areas of

the state. The first witten report submtted pursuant to this

section shall include the original cost estimte, updated
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estimate and final conpleted cost by project. Each witten
report submtted thereafter shall include the cost estinmate at
the tine the project was placed on the nost recent five-year

hi ghway and bridge construction plan and the final conpleted cost
by project;

(6) The reasons for cost increases or decreases exceeding
five mllion dollars or ten percent relative to cost estimates
and final conpleted costs for projects in the state hi ghway and
bri dge construction programor any other projects relating to
ot her nodes of transportation conpleted in the preceding state
fiscal year. Cost increases or decreases shall be determ ned by
conparing the cost estinate at the time the project was placed on
the nost recent five-year highway and bridge construction plan
and the final conpleted cost by project. The reasons shal
i nclude the amounts resulting frominflation, departnent-w de
desi gn changes, changes in project scope, federal mandates, or
ot her factors;

(7) Specific reconmendations for any statutory or
regul atory changes necessary for the efficient and effective
operation of the departnent;

(8) An accounting of the total amount of state, federal and
ear mar ked federal highway funds expended in each district of the
department of transportation; and

(9) Any further information specifically requested by the
joint commttee on transportation oversight.

3. Prior to Decenber first of each year, the commttee
shall nmeet and call before its nmenbers, officials or enployees of

the state highways and transportati on comm ssion or departnent of
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transportation, as determ ned by the conmttee, for the sole

pur pose of receiving and exam ning the report required pursuant
to subsection 2 of this section. The commttee shall not have
the power to nodify projects or priorities of the state hi ghways
and transportation conm ssion or departnent of transportation.
The comm ttee may nake recommendations to the state hi ghways and
transportation conm ssion or the departnent of transportation.

Di sposition of those recomendati ons shall be reported by the
conmi ssion or the departnent to the joint commttee on
transportation oversight.

4. The conmittee shall submt records of its neetings to
the secretary of the senate and the chief clerk of the house of
representatives in accordance with sections 610.020 and 610. 023,
RSMb.

144.805. 1. In addition to the exenptions granted pursuant
to the provisions of section 144.030, there shall al so be
specifically exenpted fromthe provisions of sections 144.010 to
144. 525, sections 144.600 to 144.748, and section 238. 235, RSM,
and the provisions of any local sales tax |law, as defined in
section 32.085, RSMo, and fromthe conputation of the tax |evied,
assessed or payabl e pursuant to sections 144.010 to 144.525,
sections 144.600 to 144.748, and section 238.235, RSMb, and the
provi sions of any local sales tax law, as defined in section
32.085, RSMb, all sales of aviation jet fuel in a given cal endar
year to common carriers engaged in the interstate air
transportati on of passengers and cargo, and the storage, use and
consunption of such aviation jet fuel by such common carriers, if

such common carrier has first paid to the state of Mssouri, in
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accordance wth the provisions of this chapter, state sales and
use taxes pursuant to the foregoing provisions and applicable to
t he purchase, storage, use or consunption of such aviation jet
fuel in a nmaxi mum and aggregate anmount of one mllion five
hundred thousand dollars of state sales and use taxes in such
cal endar year.

2. To qualify for the exenption prescribed in subsection 1
of this section, the common carrier shall furnish to the seller a
certificate in witing to the effect that an exenpti on pursuant
to this section is applicable to the aviation jet fuel so
pur chased, stored, used and consuned. The director of revenue
shall permt any such comon carrier to enter into a direct-pay
agreenent with the departnent of revenue, pursuant to which such
common carrier may pay directly to the departnent of revenue any
appl i cabl e sal es and use taxes on such aviation jet fuel up to
t he maxi num aggregate anount of one mllion five hundred thousand
dollars in each cal endar year. The director of revenue shal
adopt appropriate rules and regulations to inplenent the
provi sions of this section, and to pernmt appropriate clains for
refunds of any excess sal es and use taxes collected in cal endar
year 1993 or any subsequent year with respect to any such common
carrier and aviation jet fuel.

3. The provisions of this section shall apply to al
purchases and deliveries of aviation jet fuel fromand after My
10, 1993.

4. Effective Septenber 1, 1998, all sales and use tax
revenues upon aviation jet fuel received pursuant to this

chapter, less the anobunts specifically designated pursuant to the
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constitution or pursuant to section 144.701, for other purposes,
shal | be deposited to the credit of the aviation trust fund
establ i shed pursuant to section 305.230, RSMb[; provided however,
t he amount of such state sales and use tax revenues deposited to
the credit of such aviation trust fund shall not exceed five
mllion dollars in each cal endar year.

5. The provisions of this section and section 144.807 shal
expi re on Decenber 31, 2003].

226.030. 1. The state highways and transportation
commi ssion shall consist of six nenbers, who shall be appointed
by the governor, by and with the advice and consent of the
senate, not nore than three thereof to be nmenbers of the sane
political party.

2. Each conm ssioner shall be a taxpayer and resident of
state for at |east five years prior to [his] appointnent. Any
comi ssi oner may be renoved by the governor if fully satisfied of
his inefficiency, neglect of duty, or msconduct in office. Al
conmi ssi oners appointed prior to Cctober 13, 1965, shall serve
the termfor which they were appointed.

3. Conmi ssioners appoi nted pursuant to this section shal
be appointed for terns of six years. Upon the expiration of each
of the foregoing terns of these conm ssioners a successor shal
be appointed for a termof six years until [his] a successor is
appoi nted and qualified which termof six years shall thereafter
be the length of termof each nenber of the conmm ssion unless
removed as above provided.

4. At the first reqular neeting in January of each year

followi ng the adoption of this section, the nmenbers of the
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commi ssion shall elect by secret ballot a nenber as chairnman and

anot her nmenber as vice chairman of the comm ssion for a term of

one vear. The chairnman and vice chairman shall not be nenbers of

the sane political party. Neither the chairman nor the vice

chai rnan shall serve nore than two consecutive terns in such

office.

5. The nmenbers of the commi ssion shall receive as
conpensation for their services twenty-five dollars per day for
the tinme spent in the performance of their official duties, and
al so their necessary traveling and ot her expenses incurred while
actually engaged in the discharge of their official duties.

226.033. 1. A commission nenber, during his or her tenure,

shall not:

(1) Personally solicit political contributions in a speech

given at a fundraiser;

(2) Allowhis or her official title to be used in

connection with fundraising activities;

(3) Solicit, accept or receive political contributions;

(4) Oganize, sell tickets to, pronote or actively

participate in a fundraising activity of a candidate for partisan

political office or of a political party or partisan political

roup;

(5) Take an active part in nanaging the political canpaign

of a candidate for partisan political office or a candidate for

political party office; or

(6) Endorse or oppose a candidate for partisan political

office or a candidate for political party office in a political

adverti senent, broadcast, canpaign literature or simlar
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nat eri al .

2. If a commi ssion nenber engages in any of the activities

set forth in subsection one of this section, such activity shal

be consi dered m sconduct pursuant to section 226.030. If the

governor finds that the comm ssioner's involvenent in such

activities affects the conmmissioner's ability to carry out his or

her official duties in a nonpartisan manner, the governor nmay

renove the of fendi ng conni ssioner fromthe conm Ssion.

226.120. [The nenbers of the comm ssion shall elect a
menber as chairman and anot her vice chairman, each of whom shal
hol d such office for a termprescribed by the conm ssion.] Four
menbers of the comm ssion shall constitute a quorumfor the
transacti on of business and for the exercise of any of the powers
or the discharge of any of the duties authorized or inposed by
| aw. The conm ssion shall neet at |east once each nonth and at
such other tinmes, and at such places within the state, as the
commi ssion shall determne. The chairman or, in the event of
[his] inability to act, the vice chairman may call speci al
nmeetings of the comm ssion upon notice to nenbers.

226.145. 1. In addition to the audits authorized by

section 29.210, RSMo, and section 226.140, the conm ssi on shal

have a perfornmance audit of the affairs of the departnent of

transportation prepared by an i ndependent certified public

accountant or a firmof independent certified public accountants.

The performance audit shall be open to public inspection. A copy

of each audit prepared pursuant to this section shall be

delivered to:

(1) The governor:;
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(2) The lieutenant governor:;

(3) The president pro temof the senate;

(4) The speaker of the house of representatives; and

(5) The state auditor.

2. The state auditor nmay, after receiving a copy of the

per f or nance audit:

(1) Exanine any work papers fromthe performance audit:; or

(2) Further audit the financial or other transactions of

the departnment if the state auditor determ nes an additional

audit i s necessary.

3. As used in this section, "perfornance audit" neans an

exam nation of a program activity, or function of the departnent

of transportation, conducted in accordance with applicable

governnent auditing standards or auditing and eval uation

standards of other appropriate authoritative bodies. A

perfornmance audit shall also include an in-depth review of the

fiscal managenent of the comm ssion. The perfornance audit shal

review the general financial operation and nanagenent of the

departnent showi ng whether or not the operations are being

handl ed in an efficient and econom cal nmanner and calling speci al

attention to any excessive cost of operation or maintenance, any

excessi ve expense and any excessive price paid for goods,

supplies, services or |abor by the departnent. The report shal

call special attention to any illegal, inproper or unnecessary

expendi tures and all inaccuracies, irreqularities and shortages

and shall make specific recomendations for the future avoi dance

of the sane. Perfornmance audits of the departnent shal

determ ne and eval uate program perfornance according to program
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objectives, responsibilities, and duties as set forth by statute

or requlation. Performance audits, in accordance with generally

accepted program eval uation standards, shall determn ne:

(1) Wiether the programis being perforned and adm ni stered

as authorized or required by law, and whether this action

conforns with statutory intent;

(2) \Wiether the objectives and intended benefits are being

achi eved, and whether efficiently and effectively;

(3) Benefits derived fromany programin relation to the

expendi tures made therefor;

(4) \Wether the program duplicates, overlaps, or conflicts

with any other state program and

(5) Whether the commission is fiscally responsible in

nmanagi ng the departnent's affairs and transacti ons.

4. The performance audit required by this section shall be

conpl eted by Septenber 1, 2002, and every three years thereafter.

226.147. 1. Beqgi nning Novenber 10, 2002, and annually

thereafter, the departnent of transportation shall subnmt a

statewi de transportation i nprovenent plan, as part of its report

required by section 21.795, to the governor and every nenber of

the senate and house of representatives. The plan shall contain

a list of highway construction projects contained in the fifteen-

yvear hi ghway plan adopted in 1992 in which the departnent of

transportation will conplete within the following five vears.

The plan shall detail what areas of the state, designated as

either rural or urban, the departnment of transportation intends

on conpleting within the five-year period. Follow ng subni ssion

of the plan, the comnmission shall annually report to the governor
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and the nenbers of the general assenbly the current status as to

conpletion of the projects contained in the statew de

transportation i nprovenent plan. Five vears follow ng the

subni ssion of each plan, the conmm ssion shall report whether the

construction projects listed in the plan have been compl eted or

not . If the projects listed in the plan have not been conpl et ed,

t he comm ssion shall state what percentage of the projects have

been conpl eted and the reasons why the projects were not

conpleted within the five-year period.

2. The general assenbly may use the infornmation provided by

the conm ssion in subsection 1 of this section in deternining

whet her the departnent of transportation's performance nerits

extension of the six-cent notor fuel tax inposed by section

142. 803, RSMb, beyond April 1, 2008.

226.200. 1. There is hereby created a "State H ghways and
Transportation Departnent Fund" into which shall be paid or
transferred all state revenue derived from hi ghway users as an
incident to their use or right to use the highways of the state,
including all state |icense fees and taxes upon notor vehicles,
trailers, and notor vehicle fuels, and upon, with respect to, or
on the privilege of the manufacture, receipt, storage,
distribution, sale or use thereof (excepting the sales tax on
notor vehicles and trailers, and all property taxes), and al
ot her revenue received or held for expenditure by or under the
departnent of transportation or the state highways and
transportati on conmm ssion, except:

(1) Mney arising fromthe sale of bonds;

(2) Money received fromthe United States governnent; or
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(3) Mney received for some particular use or uses other
than for the paynment of principal and interest on outstanding
state road bonds.

2. Subject to the limtations of subsection 3 of this
section, fromsaid fund shall be paid or credited the cost:

(1) [O collection of all said state revenue derived from
hi ghway users as an incident to their use or right to use the
hi ghways of the state;

(2)] O mintaining the state highways and transportation
conmi ssi on;

[(3)] (2) O maintaining the state transportation
depart nment;

[(4)] (3) O any workers' conpensation for state
transportati on departnent enpl oyees; and

[(5)] (4) O the share of the transportation departnent in
any retirenment programfor state enployees, only as may be
provi ded by lawf; and

(6) O admnistering and enforcing any state notor vehicle
| aws or traffic regulations].

3. [For all future fiscal years,] The total anount of
appropriations fromthe state highways and transportation
departnment fund for all state offices and departnents shall not

exceed the total anmount appropriated for such offices and

departnments fromsaid fund for fiscal year 2001. Beginning in

fiscal year 2003, the total anmpount of appropriations fromthe

state hi ghways and transportati on departnent fund for all state

offices and departnents, except for the M ssouri hi ghway patrol

shall be reduced by one-third. For every subsequent fiscal vyear
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thereafter, the total anpbunt of appropriations fromsaid fund for

such offices and departnents, other than the hi ghway patrol

shall be reduced by the sane dollar anpbunt as the previ ous vyear

until all state offices and departnents do not receive any

appropriations fromthe fund for fiscal year 2005 or any

subsequent fiscal year. The anpunt of appropriations no | onger

transferred to other state agencies shall be used by the

commi ssion for the paynent of principle and interest of any

out st andi ng bonds i ssued pursuant to section 226.133.

4. The provisions of subsection 3 of this section shall not
apply to appropriations fromthe state hi ghways and
transportation departnent fund to the hi ghways and transportation
commi ssion and the state transportation departnent or to
appropriations to the office of adm nistration for departnent of
transportation enpl oyee fringe benefits and OASDH paynents, or
to appropriations to the departnment of revenue for notor vehicle

fuel tax refunds [under] pursuant to chapter 142, RSMo, or to

appropriations to the departnment of revenue for refunds or
over paynents or erroneous paynents fromthe state hi ghways and
transportation departnent fund.

5. Al interest earned upon the state highways and
transportation departnent fund shall be deposited in and to the
credit of such fund.

6. Any balance remaining in said fund after paynent of said
costs shall be transferred to the state road fund.

7. Notwithstanding the provisions of subsection 2 of this
section to the contrary, any funds raised as a result of

i ncreased taxation pursuant to sections 142.025 and 142. 372,
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RSMb, after April 1, 1992, shall not be used for admnistrative
pur poses or adm nistrative expenses of the transportation
depart nment.

226.227. 1. Notwi thstandi ng the provisions of sections

144. 701 and 226.1010, RSMb, one-half of all of the revenue

derived fromthe tax i nposed by sections 144.010 to 144. 430,

RSMb, on all notor vehicles, trailers, notorcycles, nppeds and

notortricycles shall be dedicated for highway and transportation

use and di stributed pursuant to subsection 2 of section 30(b) of

article 1V of the Mssouri Constitution. One-half of the revenue

derived fromthe rate of one cent on the dollar of the tax

i nposed by sections 144.010 to 144.430, RSMo, on all notor

vehicles, trailers, notorcycles, nopeds and notortricycles shal

be held and distributed in the nmanner provided in sections

144.701 and 163.031, RSMb. All of the renmining revenue derived
fromthe tax i nposed by sections 144.010 to 144.430, RSMb, on al

notor vehicles, trailers, notorcycles, nopeds and notortricycles,

shall be deposited by the state treasurer as foll ows:

(1) Up to seventy-five percent of the npneys to the "Public

Transit/Miltinodal Fund", which is hereby established in the

state treasury. Notwi thstandi ng the provisions of section

33.080, RSMb, to the contrary, nmoneys in the fund shall not

revert to the general revenue fund. All interest received on the

fund shall be credited to the fund. Mneys in the fund are to be

used for the purpose of planning, |ocating, relocating,

establishing, acquiring, constructing, adninistering, devel opi ng,

nmai ntai ni ng or operating public transit systens in the state.

Moneys in the fund are to also be used for the purpose of paying
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for transportation projects other than hi ghway projects for

aviation, railroads, ports, waterborne commerce, nulti noda

transportation centers, and bi ke and pedestrian trails and

acconmpdations. ©Moneys in the fund are also to be used to pay

for the mai ntenance of the thirty-six center-line mles described

in section 227.025, RSMb. Expenditure of funds fromthe fund

shall be subject to appropriation by the general assenbly:; and

(2) The remnining noneys shall be credited to the state

road fund.

2. This section shall becone effective July 1, 2003.

227.025. An additional thirty-six center-line m|les of

arterial roadways in any city not within a county which are

functionally classified as of January 1, 2001, by the United

States Departnent of Transportation as principal arterial

hi ghways shall have the travel ed surface of the roadway

mai nt ai ned as public roads by the departnent of transportation.

The departnment of transportation and such city shall nutually

agree on those roadways to be mai ntai ned pursuant to this

section. The cost of such maintenance shall be paid fromthe

public transit/multinodal fund as established in section 226.227,

RSMb.

227.100. 1. Al contracts for the construction of said
work shall be let to the | owest responsible bidder or bidders
after notice and publication of an advertisenent in a newspaper
published in the county where the work is to be done, and in such
ot her publications as the comm ssion nmay determ ne[; provided,
that in all cases where the project advertised shall be for the

construction of nore than ten mles of road, such adverti senent
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shal |l provide for bids on sections of said road not to exceed ten
mles, as well as on the project as a whole, and such contract
shall then be let so as to provide for the nbst econom ca
construction of said project].

2. Each bid shall be acconpanied by a certified check or a
cashier's check or a bid bond, guaranteed by a surety conpany
authori zed by the director of the departnent of insurance to
conduct surety business in the state of Mssouri, equal to five
percent of the bid, which certified check, cashier's check, or
bid bond shall be deposited with the comm ssioner as a guaranty
and forfeited to the state treasurer to the credit of the state
road fund in the event the successful bidder fails to conmply with
the terns of the proposal, and return to the successful bidder on
execution and delivery of the perfornmance bond provided for in
subsection 4. The checks of the unsuccessful bidders shall be
returned to themin accordance with the terns of the proposal.

3. Al notices of the letting of contracts under this
section shall state the time and place when and where bids will
be received and opened, and all bids shall be seal ed and opened
only at the tinme and place nentioned in such notice and in the
presence of sone nenber of the comm ssion or sone person named by
t he conm ssion for such purpose.

4. The successful bidders for the construction of said work
shall enter into contracts furnished and prescribed by the
conmi ssion and shall give good and sufficient bond, in a sum
equal to the contract price, to the state of Mssouri, with
sureties approved by the conm ssion and to ensure the proper and

pronpt conpletion of said work in accordance with the provisions
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of said contracts, and plans and specifications; provided, that
if, inthe opinion of the majority of the nenbers of the

commi ssion, the Iowest bid or bids for the construction of any of
the roads, or parts of roads, herein authorized to be
constructed, shall be excessive, then, and in that event, said
conmmi ssion shall have the right, and it is hereby enpowered and
authorized to reject any or all bids, and to construct, under its
own direction and supervision, all of such roads and bridges, or
any part thereof.

227.107. 1. Notwi thstandi ng any provision of section

227.100 to the contrary, as an alternative to the requirenents

and procedures specified by sections 227.040 to 227.100, the

state hi ghways and transportation conmmi ssion is authorized to

enter into one interstate national hi ghway design-build pil ot

project contract within ten vears of the effective date of this

section. Authority for design-build authorized by this section

shall expire upon conpletion of the project selected, unless

reaut hori zed by | aw

2. For the purpose of this section a "design-builder" is

defined as an individual, corporation, partnership, joint venture

or other entity, including conbinations of such entities nmaking a

proposal to performor perform ng a desiagn-build hi ghway project

contract.

3. For the purpose of this section, "design-build highway

project contract"” is defined as the procurenent of all materials

and services necessary for the design, construction,

reconstruction or inprovenent of a state highway project in a

single contract with a design-builder capable of providing the
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necessary naterials and services.

4. For the purpose of this section, "highway project" is

defined as the design, construction, reconstruction or

i nprovenent of hi ghways or bridges under contract with the state

hi ghways and transportati on conmm ssion, which is funded by state,

federal or local funds or any conbi nati on of such funds.

5. In using a design-build highway project contract, the

conmi ssion shall establish a witten procedure by rule for

prequal i fvi ng desi gn-buil ders before such design-builders will be

allowed to make a proposal on the project.

6. In any design-build highway project contract, whether

involving state or federal funds, the conm ssion shall require

t hat each person subnitting a request for qualifications provide

a detail ed di sadvant aged busi ness enterprise participation plan.

The plan shall provide information describing the experience of

t he person in neeting di sadvant aged busi ness enterprise

participation goals, how the person will neet the departnent of

transportation's di sadvant aged busi ness enterprise participation

goal and such other qualifications that the conmm ssion considers

to be in the best interest of the state.

7. The conmission is authorized to issue a request for

proposals to a maxi num of five design-builders prequalified in

accordance with subsection 5 of this section.

8. The conmission nay require approval of any person

perform ng subcontract work on the design-build hi ghway project.

9. The bid bond and perfornmance bond requirenents of

section 227.100 and the paynent bond requirenents of section

107.170, RSMb, shall apply to the design-build highway project.
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10. The commi ssion is authorized to prescribe the form of

the contracts for the work.

11. The conmission is enpowered to make all final decisions

concerning the perfornmance of the work under the design-build

hi ghway project contract, including clains for additional tine

and conpensati on.

12. The provisions of sections 8.285 to 8.291, RSMb, shal

not apply to the procurenent of architectural, engineering or

| and surveyi ng services for the design-build hi ghway project,

except that any person providing architectural, enqgineering or

| and surveying services for the design-builder on the design-

bui | d hi ghway project nust be licensed in Mssouri to provide

such services.

13. The commi ssion shall pay a reasonable stipend to

prequal i fi ed responsi ve desi gn-builders who subnmt a proposal,

but are not awarded the design-build highway project. The desiagn

shall becone the property of the departnent of transportation.

14. The commi ssion shall conmply with the provisions of any

act of congress or any requl ations of any federal adnmi nistrative

agency which provides and authorizes the use of federal funds for

hi ghway projects using the design-build process.

15. The conmi ssion shall pronulgate administrative rules to

i npl enent _this section or to secure federal funds. Such rules

shall be published for comment in the Mssouri Reqister and shal

i nclude prequalification criteria, the make-up of the

prequalification review team specifications for the desiqgn

criteria package, the nethod of advertising, receiving and

eval uating proposals from design-builders, the criteria for

30



awar di ng the design-build highway project based on the desiagn

criteria package and a separate proposal stating the cost of

construction, and other nethods, procedures and criteria

necessary to adm nister this section.

16. The commi ssion shall nake a status report to the

nenbers of the general assenbly and the governor follow ng the

award of the design-build project, as an individual conponent of

t he annual report submitted by the commi ssion to the Joint

Transportation Oversight Committee in accordance with the

provi sions of section 21.795, RSMb. The annual report prior to

adverti senent of the design-build highway project contract shal

state the goals of the project in reducing costs and/or the tine

of conpletion for the project in conparison to the design-bid-

build nethod of construction and objective neasurenents to be

utilized in determ ni ng achi evenent of such goals. Subsequent

annual reports shall include: the tine estimted for design and

construction of different phases or segnents of the project and

the actual tine required to conplete such work during the peri od;

t he anpbunt of each progress paynent to the design buil der during

the period and the percentage and a description of the portion of

the project conpleted reqgardi ng such paynent: the nunber and a

description of design change orders issued during the period and

the cost of each such change order: upon substantial and final

conpletion, the total cost of the desiqgn-build highway project

with a breakdown of costs for design and construction; and such

ot her neasurenments as specified by rule. The annual report

imedi ately after final conpletion of the project shall state an

assessnent of the advantages and di sadvant ages of the design-
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build nethod of contracting for hi ghway and bridge projects in

conparison to the design-bid-build nethod of contracting and an

assessnent of whether the goals of the project in reducing costs

and/or the tinme of conpletion of the project were net.

17. The commi ssion shall qgive public notice of a request

for qualifications in at |east two public newspapers that are

distributed wholly or in part in this state and at | east one

construction industry trade publication that is distributed

national lvy.

18. The commi ssion shall publish its cost estinates of the

desi gn-build hi ghway project award and the project conpletion

date along with its public notice of a request for qualifications

of the design-build project.

109. If the commission fails to receive at | east two

responsi ve submni ssions from desi gn-buil ders consi dered qualifi ed,

submni ssions shall not be opened and it shall readvertise the

project.
20. The provisions of this section shall be applicable to

one interstate national pilot highway project which shall be

sel ected by the commi ssion and shall have a total naxi num annual

expendi ture of one hundred twenty-five mllion dollars for the

life of the design-build project.

644.038. \Where applicable, pursuant to Section 404 of the

Federal O ean Water Act, and where the United States Arny Corps

of Engi neers has detern ned that a nationwide pernt nay be

utilized for the construction of hi ghways and bri dges approved by

the M ssouri departnent of transportation, the departnent shal

certify without conditions such nationwide pernit as it applies
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to inpacts on all waters of this state.

Section 1. Mneys in excess of thirty mllion dollars,

including any interest thereon, received by the state or any

attorneys who have acted on behalf of the state relating to the

case of State of Mssouri ex rel. Nixon v. The Anerican Tobacco

Co., et al, shall be paid to the state road fund and, upon

appropriation, be used for the construction and rehabilitation of

st at e hi ghways.
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